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1.
The Idea of reconciling Order and Justice
The reconciliation of Order and Progress (including social justice) is a nineteenth century agenda.   Its intellectual parents were the Saint-Simonians, Auguste Comte and the Positivists, and the scientific socialists.   The aftermath of the French Revolution convinced them that, while progress was desirable and reaction was impossible, the pursuit of social justice was politically and socially disruptive of order.   Therefore, people with special knowledge of society should be empowered to direct what should be done for the good of all.
   However much today, after the end of the Cold War,  democracy and its triumph are trumpetted, this older ideal of technocracy - that power should be exercised by experts, who know how to reconcile order with justice - is still alive and well in political affairs.   The spread of democracy has been accompanied by a growing interest in ‘agencies of restraint’, devices by which certain aspects of economic policy can be removed from the regular political arena, and by which democratic governments try to commit themselves to refrain from acting on matters of economic importance, and leave decisions to supposedly impartial experts.
    

Technocracy is also on the rise in international affairs, including in international trade.   The new World Trade Organisation (henceforth WTO), which has been created since the end of the Cold War, is distinguished from its predecessor, the General Agreement on Tariffs and Trade (henceforth GATT) in part by the greater scope of decision-making it allows to various kinds of legal technocrats.   Most academic observers have regarded this change as a self-evident improvement.   This paper asks: will this recent judicialisation of trade disputes lead to the reconciliation of justice and order in the international trade system?   Its conclusion is that the great economic and political inequalities between nations prevent this (a) when formal justice is dispensed in an incomplete legal system and (b) when the rules to be administered do not recognise these inequalities as a difference relevant to the issue of substantive justice.

I begin with a fundamental distinction between justice as an ideal and justice as a legal  organisation, that is, as a system of legislature, courts and sanctions.   Historically, I think that justice as an organisation came first.   At least in mediaeval England, 'justice' meant a form of organisation, whose purpose was the enforcement of law and and the promotiom of order.   The law was mainly custom and practice, and the decisions that the justice organisation enforced, while somewhat effective in relation to order, were arbitrary in relation to any modern ideal of justice.   The ideal of justice in public organisations became influential, even insistent, centuries later, as an intellectual critique of the actually existing justice organisations.   Its key exponents were Locke, Beccaria, Rousseau and Bentham.   The fruits of this critical spirit can be seen in eighteenth century constitutions that enshrined “due process”, outlawed compulsory self-incrimination, double jeopardy and the widespread use of cruel and unusual punishments, of which Foucault has recently reminded us. 
  

The main point upon which I wish to insist is that ideals of justice in society, having started out as criticism, in the end require their own justice organisations if they are to have an effect in the world.   For the US constitution, for example, the new justice organisation was the Supreme Court.
   The new ideal of justice could realise itself (or not) according to the institutional features of this  new justice organisation - how its judges are appointed, whether they can be dismissed, whether decision is by simple majority, what rules of interpretation they adopt (strict construction, role of precedents etc), how they take cognizance of new cases, how long the waiting list is, whether the costs of supplicants are paid by the court, and so on.   It is these factors that determine what, in the real world, any ideal of justice actually means and actually delivers.   The devil is always in the detail.   No ideal of justice in society can be worth more than the new justice organisations to which it gives birth.   

Andrew Hurrell has said that, from the point of view of justice, all international organisations suffer “particular deformity”.   It is certainly true that they are incomplete as legal systems, lacking a legislature, courts that can compel recognition and centralised sanctions, and that this affects the quality of the justice that they deliver.   However, additionally, all justice organisations, regardless of whether they are municipal or international, have common features that put them at a distance from most ideals forms of justice.   They all

· use up resources for which someone, somewhere, has to pay, and in regulating these costs legal technocrats face a clear problem of moral hazard.

· take time to come to judgement, during which time the offence continues unpunished.

· generate judgements that are unpredictable, even under a legal regime of strict precedent, because of the open texture of legal rules.

· produce mis-carragies of justice, from time to time finding in favour of the violator of the law, instead of  for the victim of the violation.

· and therefore operate with least success when the parties between whom justice is to be done are unequal in resources, power or culture.

So, in discussing order and justice in the international trade system, I shall look not only at ideals of justice in international trade, but also, at the justice organisations that these ideals have entailed.   In particular, I shall consider the justice arrangements of the WTO, embodied in its dispute settlement understanding (or DSU).
2    Free trade: Justification  and  Criticism

‘Free trade’ is one of those eighteenth century ideas that contained a powerful moral principle that was critical of old practices.   The moral justification of free trade was utilitarian.  It was that, regardless of differences between countries in natural and human resources, unrestricted trade between them would necessarily generate a higher level of welfare in all the trading countries.   Subsidies to national producers, navigation laws and all the paraphernalia of mercantilism were not only harmful to the welfare of other countries (that was intended and to be expected) but were also harmful to the welfare of the country that employed them.   That was something that mercantilists neither intended nor expected.
   This is, incidentally, is one of the most robust of economic theorems.
   It was made the intellectual foundation for British policy in its period of world hegemony, namely, unilateral removal of tariff barriers, followed up by bilateral free trade accords.
 

“Justice” as an abstraction has at least three layers.  One layer is simply the notion of there being some appropriate assignment of rights and duties within societies, including international societies.   Another layer is that of general theories of how such an assignment might be determined, and this includes utilitarian, contractarian, intuititionist, and other theories.  Yet another layer is that set of distinct and partially over-lapping common sense norms of justice, all of which seem quite reasonable in themselves, but which in part conflict.   They cause both the moral dilemmas that we encounter in everyday life and the difficulties of judges in coming to just legal judgements.   Now, the justice of free trade is argued from a well-elaborated utilitarian general theory, based on the principle of maximising aggregate net benefits.
   That theory, however, does not always sit well with the other principles of justice from the third layer of specificity – norms such as non-discrimination, distributional equality, universality, reciprocity, and maximum liberty, which all can be applied as ideals of justice in international trade.   Utilitarians regard these justice norms as socially useful rules, but as essentially subordinate to the principle of utility.   In contractarian theories of justice, these specific justice norms are both more prominent and more integrated into the theoretical structure.   Unfortunately, in many discussions of trade, this somewhat complex layering of theories and norms of justice is often reduced to the misleadingly simple dichotomy of free trade versus fair trade.

In response to the free trade argument, Friedrich List proposed that the case for free trade had to be modified if some nations were still developing.   He completely accepted the case for free trade in the context of universal peace, a global moral community and a world government, that is, if the world could be treated as a single society.   However, he argued that the existence of nations had to be taken seriously in considering the justice of free trade, just as later contractarians have argued that persons have to be taken seriously when defining social justice.
   According to List, the moral communities of civilisation were embodied in nations.   True prosperity was not the possession of material wealth, but the ability to support invention, the arts and the sciences.
   It was these that would underwrite the sustainability of material wealth, and they could be gained only if agrarian states became industrialised, if necessary behind tariff barriers.   In his own words, "the system of protection, inasmuch as it forms the only means of placing those nations which are far behind in civilisation on equal terms with the one predominating nation . . . appears to be the most efficient means of furthering the final union of nations, and hence also of promoting true freedom of trade".
    

Without protection for the less developed, List claimed that free trade would best serve the purposes of the most economically advanced nation.   It was a doctrine that would perpetuate any hegemonic nation’s political and economic dominance, because it would allow the emerging industries of any potential antagonist, on which its safety would depend in war time, to be destroyed by the economic competition that free trade would permit.
   The morality of free trade was the morality of cosmoplitanism, but, in a world of unequal and potentially antagonistic national states, it was a doctrine that would entrench the national interests of the one predominating nation.  

List challenged the doctrine of free trade by challenging the utilitarian norm of maximum aggregate net benefit.   His argument rested on an implicit appeal to the norms of distributional equality and maximum liberty.   He thereby opened up the debate on the variety of principles of justice that could be applied to international trade.   This variety itself further suggested that there was a possibility of self-interest entering into the adoption of a particular principle.   List suggested that the choice of justice norm by the hegemonic state could be, and indeed was, self-interested.   There are three prongs to his argument.

· first, that nations do not confront each other as economic equals, but in a world where one nation exercises hegemony, 

· second, that the hegemonic nation gains legitimacy by prescribing an ideal of a just world order to the economically weaker nations, and  

· third, that any such ideal must be limited by the economic (and military) interests of the hegemonic nation.

He therefore concluded that the ideal of a just world order propagated by a hegemonic state could not and should not be accepted uncritically by the non-hegemonic states.
   

3
National Labour Standards and the ILO as a Justice Organisation 
In the late nineteenth century, Germany’s national development – partly under List's influence - involved both industrial tariffs and a the creation of a welfare state.
   Bismarck created social security systems intended to recruit workers into the national endeavour of industrialisation.   This produced a major problem of justice in the international trading system.   The greater the nation’s efforts to create a truly national economic community at home, the less competitive it became in international trade.
   Germany was bound to lose out in the international trade struggle to countries like the United States, which also adopted industrial protection, but had no plans to provide social security for its workers.   It had no need to do so as long as millions of continental European workers wanted to emigrate to America.   

The continental European states needed both to defuse revolutionary political movements that were threatening political order in the name of liberating of the working class, and to address the injustice that those governments that were most vigorous in social reform were placing their national firms at a disadvantage in international trade.    Only if all nations would agree to level their labour standards upwards could revolution in Europe be staved off, and free international trade be reconciled with “fair” international trade, according to norms of reciprocity and non-discrimination.   The new orgnisation to tackle this injustice was the International Labour Organisation (ILO).   Adumbrated before the First World War, it was established as part of the Versailles post war settlement, under the threat posed by the Bolshevik revolution in Russia.
   Compared with the League of Nations, it was a successful international organisation.
   Its work was, however, overtaken by events.   In the inter-war years, the emergence of much greater distortions in the international trade system overshadowed the problem of unequal labour standards.   The Great Crash began a decade of tariff raising, starting with the infamous Smoot-Hawley tariff in the US, plus discriminatory trading arrangements organised around regional currency blocs that practised the beggar-my-neighbour tactics of competitive currency devaluation.   The economic disorder provoked new ideas of a just economic order, and of the justice organisation that could best deliver it.

The ILO served as a model for the American designers of the new United Nations system.
 To regulate international trade, a new specialised agency, the International Trade Organisation was negotiated at Havana in 1947.   It did not come into being because the United States government failed to ratify it.   This was because what the US government negotiators agreed to in Havana was not in the end acceptable to its own domestic business community, and the Truman Administration belatedly realised in 1950 that, without business support, ratification was politically impossible.   In this curiously accidental way, the GATT - which was only a temporary agreement pending the ratification of the ITO - became the main justice organisation in the field of international trade for nigh on fifty years.   The ILO continued its task of seeking voluntary harmonisation of national labour legislation, but that of rolling back discriminatory trade taxes (tariffs) was left to GATT.

4
GATT as a Justice Organisation
What ideal of justice inspired GATT?   The purposes of GATT reflected the new American world hegemony.   The US was much more ambivalent about unadulterated free trade than Britain had been when it exercised world hegemony.
   This ambivalence produced a distinctly different ideal of just international trade from free trade, one that has been called “embedded liberalism”.   The moral basis of the new ideal was open multilateralism, derived from the norms of non-discrimination and reciprocity.  Its "fairness" was that it  required sharing both the benefits of any other country’s tariff reductions and the burdens of any other country’s need to re-impose tariffs to safeguard its domestic industry.   It inclined to free trade in that it aimed to facilitate multilateral and reciprocal tariff reductions.    At the same time, 'contingent protection' was also provided for, that is to say, opportunities for individual countries to renege on tariff concessions under pre-specified conditions, to avoid injury to domestic industries adversely affected by tariff reduction.   In short, “embedded liberalism”, made manifest in the GATT rules, was from the start an attempted compromise between utilitarian theory and other norms of justice, and between free trade and different notions of fairness in trade.

	 
	  1950-74        
	  1974-94

	Rate of growth of output (%)
	         5
	         2

	Rate of growth of trade (%)
	         8
	         4


                    Table 1: Comparative Growth of World Output and Trade 1950-94
Existing levels of tariffs were intended to be reduced by mutual agreement in successsive GATT “Rounds”of mulilateral negotiations.
   These agreements did indeed reduce industrial tariffs substantially, and this, as Table 1 shows, contributed to the expansion of world trade at 

a rate 1.6 times faster than the expansion of world output between 1950 and 1994
.   

GATT tariff reductions were achieved by reaching a consensus among the near-equal rich countries.
   The developing countries remained outside this virtuous circle.
   From 1955, special treatment was granted to developing countries, allowing them to protect particular industries and to plead balance of payments reasons for adding to quantitative restrictions on trade.
   They were glad to do this at the time.   The tragedy was that, in general, they were not using these exemptions to carry out an effective development strategy, but only opportunistically, to grow some visible but chronically uncompetitive industries.    They were rarely using them to shield a time-phased programme of development that would create competitive industries with the capability to export.   There were a few, but hugely significant, exceptions to this - the Asian economic 'tigers' after 1965.   These apart, the developing world suffered static losses to their economic welfare inflicted by their own tariffs, but did not reap the dynamic gains that would have been possible from their more intelligent use.   

Furthermore, the arena of tariff reduction among the developed countries was limited to industrial products.   Until 1987, agricultural tariffs were never even on the tariff-reduction agenda, since developed countries were agreed on protecting their own agricultural sectors.   This was the legendary era of butter mountains and wine lakes in Europe and huge grain surpluses in the United States, the result of the foolish policies of the EEC and the US of subsidising farm production rather than farm incomes.   The excess production had to be disposed of, and the methods of disposal often forced down the world prices of food products and damaged the livelihoods of farmers in developing countries.    

From the justice perspective, the first important thing to note about GATT is that its free trade disciplines were mild, since its rules were (mainly) based on negative prescription.   They did not require states to do something that GATT specified.   It required them to refrain from actions contrary to the twin GATT principles of eliminating discrimination in trade and halting tariff increases.   The GATT never insisted on a maximum tariff rate nor a particular rate of indirect tax on imports.   It asked states only to refrain from increasing tariffs and from taxing imports differently from domestic production.   

In addition, the clauses in GATT that permitted countries to renege on tariff reductions included safeguard measres against serious injury, and other measures against material injury.   Anti-dumping and countervailing duties
 were permitted, the intention being to penalise trade distorting practices, according to the norm of reciprocity.   However, they were quickly adapted by the US and a few other leading industrial countries to be instruments of unilateral protectionism.   The Tokyo Round tried to eliminate this by greater legal clarification, but the use of the AD/CVD mechanism for protection grew rapidly in the 1980s, with the US, the EC, Australia and Canada between them bringing 96 per cent of all cases, and some of the larger middle income countries getting in on the act in the 1990s.
   It seems that this surge of abusive AD/CVD actions was stimulated by the very legal clarifications that were designed to eliminate them.
    

The  abuse of reneging provisions helped to swell the number of trade disputes.   Overall, legal proceedings in GATT were initiated in over two hundred cases.   However, the legal force of the GATT rules remained moot.   There was no provision for disputes to go to the World Court, and enforcement in national jurisdictions was impossible except in the few countries that had incorporated the GATT rules into their domestic laws.   What remained was legal proceedings within GATT.   These could be stymied by the countries found to be in contravention of the rules, who could block the adoption of the panel reports that found them guilty and thereby prevent their own punishment. Enforcement came from periodic unauthorised unilateral retaliation by large countries, especially US Section 301, but this breached the norm of non-discrimination.
   For the rest, order in international trade depended on members' sense of being under a legal obligation, and/or care for their national reputations.

The mere threat of  AD/CVD actions had a harassment value, because they were costly to contest.
   It was used to secure so-called “voluntary export restraints” on textile exports from developing countries.
   The textile industry is the obvious first step on the path of industrialisation, but poor countries were denied the economies of scale that they could have gained by exporting to developed country markets.  Restraints on textile exports were exceedingly damaging to the economic welfare of the developing countries, but they were either untouched or positively recognised by GATT.   This breach of the non-discrimnation norm was accepted by developing countries themselves as part of a larger implicit bargain, in which their balance of payments deficits - worsened by trade restriction - were met by off-setting flows of official financing from OECD country donors, or, in more familiar terms, by foreign aid.   

Perhaps it is too sweeping to say that the injustice was accepted by the developing countries.   In the euphoria of de-colonisation, there was one moment when an alternative seemed feasible, and when List’s argument that free trade was not optimal when some of the world’s nations still had to develop was given an organisational basis.   In 1964, UNCTAD (the UN Committee on Trade and Development) was established, but in a curious form.   This international organisation was largely financed by developed countries (Group B) in order to support the claims of injustice of all the others – the Group of 77 developing countries.   Then, during the 1980s, the instrument of redistribution chosen by UNCTAD - international commodity agreements – proved to be something of a broken reed.
   It turned out that petrol power was -  and is - the only effective economic lever to move the OECD countries, and the oil producers lacked solidarity with the non-oil producing developing countries.   That is why Adam Roberts could describe UNCTAD headquarters in Geneva as “the temple of a failed religion”
.

5
The Transition from GATT to the WTO
The bargain between OECD and developing countries of balance of payments support in exchange for trade access restrictions broke down in the 1980s, in the wake of the oil price shocks, the debt crisis and the arrival of Reagan, Kohl and Thatcher.   A ceiling was put on foreign aid, and when private capital flows dried up after the 1982 Mexican debt crisis, the balance of payments gaps of developing countries had to be contracted by means of internationally inspired stabilisation and structural adjustment policies.

The Uruguay Round, the last GATT Round, was launched in 1986.   Part of work of this Round remained in the traditional mode, namely further major industrial tariff reductions and a strengthening of non-discrimination in government procurement.   In addition, a start was made, at long last, on bringing agriculture and textiles within the scope of the multilateral trade system.   This move was very much in the form of writing a post-dated cheque.   The other part of the Round was the birth of a new trade system under the aegis of a new justice organisation, the WTO.   

How does the WTO differ from its predecessor?

1)  One strand of the change concerns the nature of the agenda.   The overall aim has broadened, from non-discrimination and the reduction of trade barriers to the adoption of policies in support of open markets generally.   New agreements have been added concerning trade in goods, such as agriculture, sanitary and phyto-sanitary (plant hygene) standards, textiles and clothing, technical barriers to trade, and trade-related investment measures.   Other new agreements apply to trade in services, and to intellectual property rights, and the removal of various non-tariff barriers..

2) The WTO is potentially much more intrusive on national policies, because it is now making rules across this substantial new agenda, whereas before GATT used only negative prescription.  

3) These rules now over-ride the pre-existing national laws of members.   GATT  1947 required countries to comply with its provisions only to the extent that were not incompatible with domestic law at the date that the Agreement came into force.  (This is known as ‘the GATT grandfather clause’.)   The WTO now requires countries to change existing domestic laws that conflict with the obligations of WTO membership.

4) A new Trade Policy Review Mechanism requires members to give regular public accounts of the state of their compliance with their obligations.

5) Under GATT, trade disputes perforce had to be dealt with by informal diplomacy, with the aim of dispute avoidance and reconciliation.   Now the WTO has a strengthened dispute settlement mechanism.
   The status in international law of the reports of dispute investigation panels has changed.   Under GATT, it remained obscure.   It is now much clearer that any ruling obliges all WTO members to bring their practices into conformity with the rule upheld by the adjudication.   There will, therefore, now be an accumulating case law where observance will be mandatory on all members (Jackson, 1998: 85-9).  Members are not allowed to discuss the Appellate Body’s decisions, but must abide by them under the threat of trade sanctions.
  

These five institutional innovations, taken together, have two general effects. .   (1) They make considerable inroads on what were matters of domestic governance before the coming into force of the Uruguay Round agreements, and (2) they further “judicialize” the process of trade co-operation, in the expectation that this will simultaneously improve order in the trade system, and render it more just.   

6
The WTO Dispute Settlement Understanding

That a more powerful mechanism for the settlement of international trade disputes should have blossomed in the early 1990s is somewhat surprising.   It has been argued that an open world trade structure is most likely to occur during periods when a hegemonic state is in its ascendancy.
   Given that the US's relative dominance has declined since 1945, this would imply that the trade dispute settlement mechanism would tend to weaken, not strengthen.   To all appearances, the opposite has happened.   GATT's dispute settlement process broke down in the 1950s, when America was at the height of its relative power.   In fact, the US itself had the worst record on complying with GATT panel judgements.    

The new DSM restores and strengthens the original GATT dispute settlement process by making it more automatic, and introducing specific time limits on procedures.   Requests for panels on alleged violations are approved more automatically, as are the panel reports, the appellate body reports and the authorisations of retaliation.   Instead of requiring a positive consensus to proceed, they now need a negative consensus to fail to proceed.
   These changes have allowed about 160 cases to be handled during the first five years of the WTO, roughly three times the previous level.   Developing countries have been involved in more cases, about 25 per cent of the new total.
   This has been taken as a sign that the DSM is working well.   However, although the formal justice of the institution has improved, formal justice can be at odds with substantive justice.

Where then is there any lack of justice for developing countries?   For them, there remain serious deficiencies at every stage of the WTO dispute settlement process, from inception through judgement and granting remedy to enforcement.   These deficiencies arise from the interaction of the standard features of a legal process – its cost, absorption of time and uncertainty of outcome - with the incompleteness of international legal machinery and the great inequalities of wealth and power that currently exist between nations.   In particular,

· Given the substantial cost of bringing a WTO case, in terms of legal and diplomatic person time, poor countries are deterred disproportionately from doing so.

· Only governments can bring cases to the DSM, and poor governments will be disproportionately deterred by the prospect of antagonising more powerful countries, on whom they depend in non-trade matters, such as defence or foreign aid.

· By convention, no compensation is paid by the loser for a violation, after a process that can still take over two years to complete, a fact that bears more heavily on poor states than on rich ones.

· If a country does not take measures to comply with its WTO obligations, there is no centralised sanction.   The only sanction is retaliation.   Since all economic sanctions are costly to the initiator, the ability of a poor country to sanction a rich one is much less than the reverse.
   

Thus even if we assume an identical propensity to violate WTO rules as between developed and developing countries, and perfect formal justice in the panels in reaching their judgements on cases, developing countries will win fewer cases than they lose, and will be less able to sure of remedy in those that they do win.    The norms of distributional equity, universality and reciprocity are not satisfied in this outcome.

This effect would be reinforced if, in addition, the developed countries were to be tempted to exploit the advantages that they enjoy in this legalistic environment.   Wealthy states can better afford to hazard their resources in the hope of a successful outcome to the dispute process, even when there is no actual violation.   We have already seen how a few advanced countries were able to create harrassment under the GATT rules on anti-dumping and CVDs.   More extensive rules plus increased judicialization widens widens the scope for oppresssive litigation by rich countries, which the poorer party cannot afford to contest, and for which there is no remedy.
   While most of such suits would not be upheld, given the open texture of all legal rules, some surely would.

The fact that the improved administration of formal justice in the WTO nonetheless produces an outcome biassed against developing countries is one reason to doubt the benefits of the recent judicialisation of the Organisation.   More serious is the coincidence of judicialisation with the adoption of new rules that embody substantive injustice.   The Uruguay Round introduced new rules on the use of  countervailing duties.
   In a further attempt at legal clarification, reneging is now permitted in the face of some subsidies, but not others.   Three kinds of subsidies, to R & D, to disadvantaged regions and to the costs of complying with environmental regulations, if available to all firms or industries regardless of their status as exporters, are now not actionable with CVDs.   The remainder are actionable, according as they inflict “material injury”.   If subsidies are "specific"  - to an exporting enterprise or industry, or to an exporting group of enterprises or industries - they can be countervailed if they cause material injury.   The definition of "material injury", already weak, was further diluted (Baldwin, 1998: 311).   Participation in this subsidies code, which developing countries could and did decline to join under the Tokyo Round rules, has now ceased to be voluntary.    It is now mandatory on all WTO members, although some have fixed transition periods before full compliance.      

The effect will be to outlaw the sorts of industrial subsidies that have been used successfully in the past to accelerate the growth and develpment of poor countries.   It has been said that the Asian miracle growth of the period 1965-1995 could never occur again under WTO rules.   It seems clear to me that the phenomenal growth of the Asian tiger economies did depend on selective departures from pure free trade regimes.   Contrary to the opinion of most orthodox economists, the Asian “miracle” demonstrated that an intelligent long-term develpoment strategy – based on interventionist departures from free trade that are genuinely selective and temporary - can be made to work.   Indeed, if the right conditions can be created, it can be made to work spectacularly well.
   What is not so clear, however, that the Annexes to the WTO Agreement absolutely prohibit all the instruments of such a strategy.   The change from GATT to WTO does bring tighter restrictions, particularly the clear outlawing of specific subsidies, but it also leaves some gaps unplugged that an imaginative and ingenious developmental state might want to try to exploit for its purposes (Akyuz, Chang and Kozul-Wright, 1998: 30-2).   Much will depend on how the dispute settlement mechanism actually works, and it is in the hands of the legal technocrats how activist they decide to be.

My concern is that, even if they do not choose to be legal activists now, as time passes and as the DSM gets into high gear, they will take that route, which the WTO rules would clearly permit.   If and when they do, the interpretation of the Annexes will increasingly prohibit all protection of infant industries in developing countries.   This will slam the door on a vital means of economic catching up, which at least some poor countries are capable of using, and so serve to solidify the existing unequal worldwide distribution of wealth and income.   Although perfectly consonant with criteria of reciprocity and non-discrimination, the consequences will be unjust in terms of distributional equity, universality and maximum aggregate net benefit.

7
The WTO as a membership organisation
When critics raise this issue, or others issues concerning the substantive justice of the WTO rules, they are often answered with an implicit appeal to the norm of reciprocity.   The WTO arrangements cannot be unjust, it is said, since every nation voluntarily agreed to them when applying to join the WTO, and voluntary agreement to an act implies that the gain and the loss from it are at least equivalent.   Is this an adequate reply?   

In weighing this rebuttal, one must bear in mind the evolution of the community of nations.   For all the talk of the demise of the nation state, they have in fact been multiplying fast.   The members of the United Nations in 1945 were 51.   Now there are about 190.   Moreover, as a result of that quadrupling, the disparities between the strongest nations and the weakest nations have multiplied.   These new states necessarily emerge on to a stage where the intrernational action is already well advanced.   They do not face a moral or legal tabula rasa on which they can, jointly with others, inscribe a new compact.   To believe otherwise is to take fiction for fact.  

In fact, every member nation did not participate in shaping the constitution of the WTO.   Formally, it was agreed between the 76 nations that negotiated the Uruguay Round.   Others have had to queue to join a done deal, and in negotiating their admission, and are forced to take the rough with the smooth.   As of November 2000, a further 63 nations had been admitted, and applications from a further 30 were still outstanding.   It is significant that these negotiations for admittance do not take place with the membership as a whole, but with individual existing members.  The entry of China to the WTO is being negotiated by the US Administration, for example.

Did all of the 76 nations that were GATT members in 1994 shape the WTO rules?   Well, yes and no.   They may have been formally in the Uruguay Round negotiation, but the actual leverage that any state can exert in such negotiations differs vastly.   A few states or groups of states had negotiating strength, but most of them had little, and sat on the sidelines.   That was the situation at the birth of the WTO, and it continues to be the case.   Formally, all WTO members are equal.   Unlike the IMF and the World Bank, the WTO does not have an unequal voting structure, in which rich countries control a share of the vote that is much greater than their numbers in the world community.   It appears as if the poor countries, who form the majority, could  in principle out-vote the rich countries.   Why does this not happen?   Because the WTO, like the GATT before it, does not take decisions by voting. Instead, it “finds consensus”.   Finding consensus is an informal procedure in which the Director-General invites some members to participate in a “green room consultation”.   These discussions with selected members go on until the D-G thinks he has found a basis for consensus, which he brings for approval to the WTO Council plenary session.   At this stage countries decide that a consensus exists, or not, as the case may be.

This informal procedure allows the inequalities that exist between members to come into play.   There are two main sources of disparity - information about what agreements will benefit your country, and the power to influence the outcome of the informal negotiation.   

1)  The information access problem comes down to a simple economic question.   Can your country afford to maintain an embassy in Geneva?   If it cannot, it is unlikely that you will be able to follow the trade negotiations, let alone take part in them.

2)  Then, if your country’s resources are inadequate, what international help is available to assist it to acquire and process trade related information?   There is in fact very little.   The regular WTO budget provided $ 741,000 in 1998 for technical assistance and training, about $ 7,000 for each developing country member.
   Of aid donors’ total expenditure on technical assistance, only about 2 per cent is trade-related.

3)  Since the inauguration of the WTO in 1995, the problem of understanding which outcomes will be more in your interests is aggravated by the broadening of the trade agenda.   The effects on a country of a round of mutual tariff reductions is basically calculable - albeit by economists using general equilibrium models.   The effects of a change of standards, by which a country’s export products may suddenly be deemed sub-standard, is very much harder to calculate, to  understand and to negotiate.

A country’s informal negotiating influence or power depends on the extent of its trade.   In a negotiation based around tariff reduction, bargaining power depends not only on how far you are willing to cut your tariff, but on the size of the trade flows to which the proffered tariff cut will apply.   Small tariff cuts on big trade flows are worth much more as bargaining chips than big cuts on small flows.   So even a country that knows where its interest lies may not be able to achieve it because of lack of negotiating influence.
   This is very frustrating for  countries with small trade sectors.   However, it is unjust only if a country’s trade sector is being deliberately kept small by others’ denial of market access.
   While true of some countries, the external trade of others, notably in Africa, is constrained not by lack of access to markets, but by unresolved difficulties of supply.   These do not involve global injustice, only misfortune.   They cannot be helped trade negotiations, however they are arranged.   They need other remedies, including financial aid and technical assistance.   

9
Implications for Justice vesus Order      

How would the nineteenth century figures with whom I began have assessed the new WTO?   Saint-Simon would have been gratified to see the international legists at work on the adjudication and enforcement of the rules of trade, now removed from the hurly-burly of diplomacy and political pressure and entrusted to the decisions of dispute panels, the Dispute Settlement Body and the Appellate Body of the WTO.   He would have been disappointed that there are still no "scientists" to direct the work of the legists, and wonder why a group of independent economists  is not called in to re-write the rules.   To Bentham, too, it would have been self-evident that such an international judicial establishment, if capable of calculating the greatest happiness of the greatest number, would be the appropriate framework for achieving global prosperity.   At the same time, he would have criticised roundly the host of particular WTO rules that do not derive from the utilitarian theory of justice.

If List had been present at Seattle, he would have recognised in the proceedings the arrogance of the hegemonic state in its insistence in pressing ahead without an agreed agenda, its unwillingness to pursue any agenda, of procedure or substance, but its own, and its abuse of its position as Chair of the meeting to pander to its domestic interest groups.   He might well have reflected on the difficulties of the US in cutting a deal with China on its entry into the World Trade Organisation.
   China has invested much in building up its own national strategic industries, which are highly unlikely to withstand the US and European competition that WTO entry would unleash.
   So List would have sympathised with China’s repeated ‘last minute’ hesitations in clinching the long drawn out membership deal.

Nevertheless, US hegemony has produced a distinctly different trade system from that evolved under British hegemony, whose ideal of justice List first criticised.   In response to concerns that free trade can cause social instability within nations, the ideal of embedded liberalism is of a balance between free trade and protection, rationalised by a mixture of different norms of justice.
   The political reality behind this is that US trade behaviour is driven by the disparate interests of two groups of great business corporations, which are united only in their willingness to pay the bills of the major US political parties.   US exporters want other countries to liberalize and provide them with more markets, while those selling into US domestic markets want to block out foreign competition.   For both their sakes, the US government would like to have it both ways.   The ideal of embedded liberalism, when constrained by US national interests, produces the practice of asymmetric liberalism.
 

Some think that increased judicialization of international trade will be bad because it will tilt the US political balance in favour of more protection.
   That is valid up to a point, but their argument assumes that the DSM will be effective in striking down existing administered protection, whereas in fact it cannot touch abuse of the AD provisions.
   I have argued that increased judicialisation, or even the achievement of perfect formal justice, will not prevent a systemic bias of outcomes against developing countries.   To me, it seems naïve to believe that mere judicialization, the streamlining of formal justice, can remove injustices in the world trade system, as long as gross economic inequalities between nations remain.   

I have argued further that the combination of the new rule on counter-vailing duties and judicialization will eventually outlaw performance-related industrial subsidies in the developing countries, striking down one of their most important policies for rapid development.   Judging the WTO rules on subsidies as substantively unjust requires clarity about what resemblances and differences between nations are relevant to the treatment of like cases alike, and different cases differently.   I believe that the existing inequalities of economic and political power between developed and developing countries do constitute a relevant difference for the purpose of deciding the substantive justice of these rules.   In this instance, the substantive injustice is actually worsened by an improvement in formal justice.   Judicialisation tightens the screws of unjust rules. 

How then might List’s “true freedom of trade” be achieved in the twenty-first century?   The Uruguay Round promises made to developing countries must be fulfilled.   Then the overall process of trade liberalisation on a multilateral and non-discriminatory basis must continue.   Tariffs on industrial goods of special export interest to developing countries must be reduced.   The failure of the Uruguay Round to eliminate administered protection in a wide range of intermediate industries must be rectified.   The heavy protection of developed countries’ agricultural sectors must be reduced.   Neither developed nor developing countries should be contemplating a retreat into protectionism, rather the reverse.   At the highest level of generality, it is not free trade, but its absence that they should beware.   

Nevertheless, if in the end both justice and order depend on the possibility of removing existing gross economic inequalities by the successful development of the developing countries, both goals will be ill served by quasi-judicial attempts to block off the most promising (for some countries) fast track to development.   I believe that there is a morally compelling case for developing countries to be given exceptional treatment on “specific” industrial subsidies for infant industry purposes, provided that these are selective, temporary and performance-related.   The idea of “special and differential treatment” of developing countries, which was added to GATT and survives in different forms in the WTO Agreements, needs to be re-visited, simplified and given greater precision.
   It is in every nation’s interest that late developers succeed in catching up, because that is the only route to a world of less poverty and conflict.    If their path is blocked “for legal reasons”, the legitimacy of the present hegemonic ideal of embedded liberalism can only erode further, and then world trading arrangements are bound to become more disorderly. 
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